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x<>. 4i;s::. 


William 11. Pearce, Appellant, 


James K. Scott. 


Supreme Court of tlu* District of Columbia. 
Equity. Xo. 4.VJS0. 

James K . Scott, Plaintiff, 


William II. Pearce, Defendant. 

United States of America, 

District of ('olmnhia, ss: 

Be it remembered, 'That in the Supreme Court of the 
District of Columbia, at tin* City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in tin* above-enti¬ 
tled cause, to-wit : 
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1 Hill fo A hate Saisaner. 

Filed February 1!>, 1!)2<>. 

In the Supreme Court of the District of Columbia, Holding 

nn Fquity r rerm. 

Fquity. Xo. 4.VJS0. 

James F. Scott, I‘Ini nt iff, 
vs. 

William II. Ciaimt, Defendant. 

Fo tin* Justice of the Supreme Court of the District of ('o- 

lumbin : 

The petition of the plaintiff respectfully shows: 

1. 'Flint he is n citizen of tin* Cnited Stntes and a resi¬ 
dent of the District of Columbia, and brings this suit in his 
own right. 

2. 'Flint tin* (lefeinlnnt is n citizen of the Cnited States 
and a resident of the I list rict of (’olumbia, and is sued in bis 
own riulit. 

J. 'Flint tin* plainti(V is the owner, in fee, of tin* follow- 
inn* described property, viz: Lots SI lb and S(M> in Square 
oS77 in Pomeroy, Flvans and Howard Trustees’ Subdivi¬ 
sion of Harry Farm, as recorded in Hook Lew Court 2, 
folio 1, < Mliee of the Surveyor of the District of Columbia, 
said property measuring: approximately lib feet front and 
SI) feet in depth, upon which land is located the dwelling 
house of the plaintiff, boilin' a seven room frame building, 
with cellar, and known as 12!M12 1 -» 1‘omerov Load, 

2 which plaintiff has owned and occupied for approxi¬ 
mately three vears. 

• • 

4. That immediately West of and adjoining the property 
of tin* plaintiIT described in paragraph J of this bill, is the 
property of the defendant, William 11. IVarce, known as 
Lot 17, Square oS77, in the subdivision of Pomeroy, Flvans 
and Howard, Trustees* subdivision of Harry Farm, as the 
same is recorded in Hook Levy Court 2, folio 1, office of the 
Surveyor of the District of Columbia. The defendant’s 
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residence* on tin* property described in this paragraph i> 
known as Xo. ‘JDOS Pomerov Pond, S. K. 

f>. That the following sketch shows approximately tin 
proximity of the land of the ]>laintiff to that of tin* defend 
ant, viz: 
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(i. That the land herein (h*scrib(‘d as owned by tin* plain¬ 
tiff is adjacent to and immediately adjoins on tin* West the 
land described in paragraph 4 as belonging to the defend¬ 
ant, with a gradual slope of the land of the plaintiff and of 
the defendant at this particular point in the same direction 
to the West. The land of the plaintiff and that of the de¬ 
fendant is separated by a wire fence, built on the party line, 
approximately four foot high. 

7. That the defendant, did on or about the 1st day 
.*> of September, 10*2f), haul in dirt, gravel and stone 
upon Ids, the defendant’s land, and construct an em¬ 
bankment approximately three feet high and live feet wide 
directly adjoining and in front of the premises of the plain¬ 
tiff, along the party line, and for a distance of more than 
100 feet along said party line North and South of plaintiff's 
property, which has resulted in obstructing the natural 
flow of water from the premises of tin* plaintiff, and has 
caused the water to collect and stand upon the property of 
the plaintiff. 

8. That as a result of the act of the defendant herein 
complained of, plaintiff has been compelled to construct a 
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temporary entrance to his front porch in order to get in 
and out of hi> house during rains and molting snow; his 
collar has become llooded to a depth of approximately throe 
foot, and his house* foundation which is exposed to tho 
water in the cellar is damaged. 

{). "That as a further result of the acts of the defendant 
complained of herein, plaintiff’s house* has become damp 
throughout, tlx* wall paper has loosened and is beginning 
to blister and fall, and tin* plastered walls show evidences 
throughout of becoming impaired through continued damp¬ 
ness, and that plaintiff’s land has been changed through 
tin* acts of the defendant from a gradual sloping area to a 
lake or pond, to the extent that the health of himself and 
familv has become endangered. 

10. That the area directly hast of and in tin* roar of 

• 

the property of the plaint iff for a distance of approximately 
400 feet has a gradual slope towards the property of the 
plaintiff in the form of a valley, which extended through 
the property of tin* plaintiff and that of the defend 
4 ant through numerous other properties and finally 
to a stream. 

11. That the act of the defendant herein complained of 
has not only prevented the natural How of water from the 
land of the plaintiff, hut has caused the accumulation, 
thereon of the natural drainage from all properties Hast 
of tin* plaintiff, there being no possible outlet until tin* 
water has reached a depth of three feet or more. 

1‘J. That the plaintiff protected to the defendant at the 
time the embankment was being constructed and since that 
time, but he has refused to take any steps for tin* relief of 
the plaintiff. 

1’5. That by reason of the unlawful, deliberate and wrong¬ 
ful acts of tho defendant, the plaintiff has suffered, is 
suffering and will continue to suffer irreparable injury anti 
damage unless relief is granted bv this honorable (\»urt, as 
there is no adequate and complete remedy at law. 


The promises considered, tin* plaintiff prays: 

1. 1 hat the l nited States writ of suhpu*na issue out of 
this Honorable t’oiirt to the defendant, directing him to 
appear anti answer plaintiff's bill. 


WILLIAM II. I’KAUC'L VS. 


.IAMKS E. SCOTT. 


o Tliat a ra l(. Ik* issued to defendant to show cause wh> 
lu* should not hi* enjoined forthwith from maintaining and 
continuing tin* nuisance herein complained ot. 

X That a decree be passed, permanently restraining and 
enjoining the defendant from maintaining and continuing 

the nuisance herein set forth. 

4 That upon final hearing of this bill a decree* be passed 

awarding plaintiff damages for the injuries done to plain¬ 
tiff's property bv the acts of tin* defendant. 

o. That "plaintiff may have such further and other 
T> relief as tin* nature of this ease shall require and 

to the Court mav seem just and propel. 

JAM US H. SCOTT. 

W. II. LKWIS, Jil, 

(HAS. II. HUM A NS, 

Attorneys far Plaintiff. 

Disthict ok Columbia, ss: 

I ,lo solemnly swear tlmt 1 have rea.l the aaaexe.l |.eli- 
tion hv me subscribed ami know the contents thereat, am 
that tiie statements of fact therein made as upon personal 
knowledge are true, and those made as upon mtormation 

. I*"*' 1 *’' 1 "'' jambs K. SCOTT. 

Snhserihed and sworn to before me this lath day ot 

February, 1026. 

1 notaiiiai. skai..I Alt' 'll I l!AId) HI NNKK ; 

A ntara Pnl>li<‘, I). ( . 


Motion to Dismiss 

Filed March b, 1 ( .)26. 


Now comes the defendant and moves the Court to dis¬ 
miss the hill of complaint filed herein for the reason that 
the said bill does not state a cause of action maintainable 

under the Laws of the District of < olumbia. 

BRUCH L. CASTKKL, 

THOMAS <). KIN’d. 

Attorneys for Plaintiff. 
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t» Xotiee to C. II. Ilemnus, Ks<|„ 

Attorney for Plaintiff: 

Take notire that the forejjointf motion will he called to 
the attention of Mr. Justice Siddons on the tilth dav of 
March, A. D., PJL’b, at 10 o’clock A. M., or as soon there¬ 
after as counsel may he heard. 

BR1TK L. CASTKKU 

THOMAS (). KIX(i, 

Attorncifs for Plaintiff. 

Order Orerrnlin(j Motion to Dismiss. 

Piled March .*>, 


This cause coining on to lu* heard upon motion to dismiss 
the hill of complaint, and having been considered hv the 
Court, it is this liflh day of March, A. D., !!>-(>: 

Ordered, That the motion be and the same is hereby over- 
ruled. 

F. L. SIDDONS, 

dfist ice. 

In open ( oiirt, we hereby note an exception 1 <» tin* above 
order. 

P>RFCK L. CASTFKL, 

THOMAS O. K IX(i, 

At form ns for Defendant. 

7 Anstct r to the Hilt of Cian/daint and Dale to slioiv 

('ansc. 

Filed March tt, !!)«(>. 


Xow conies William II. Fearce and for answer to the bill 
of Complaint and rule to show cause respectfully showeth 
unto this Honorable Court the following: 

1. Answering paragraph one and two of the said bill of 
complaint, he admits the allegations contained therein. 

L\ Answering paragraph three he has no knowledge of 
the allegations contained therein and, therefore, neither ad- 
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mils nor doilies the same but requires strict prooi lliereot. 

Answering the allegations contained in paiagiaph 
four, lie admits. 

4. The allegations contained in paragraph live, he ad¬ 
mits to he approximately correct except that he believes 
that the points of the compass are incorrectly stated. 

:>. Answering paragraph six, ho admits that his prop¬ 
erty adjoins the property of the plaintiff and that there is 
gradual slope of the land of the plaintiff toward his prop¬ 
erty 

(». Answering paragraph seven, he admits that he did 
haul in dirt and gravel and stone upon his, tin* defendant s 
land, and construct a roadway and that such roadway is 
raised above the natural surface of such land and he admits 
that such roadway as constructed does result in obstruct¬ 
ing the natural flow of water from the primuses ol the plain¬ 
tiff | m t states that there is no natural How ol water except 
such as are caused by rain and snow as there is no stream or 

water course through the said properties.. 

7. Answering paragraph eight, detendant states 

s licit the allegations contained llu‘Vt‘in arc a gross 
exaggeration which la*, thoreloro, denies. 

S. Answering Hit' allegations contained in paragraph 
nine, this defendant stales that alter a heavy ram, water 
„,«v for a short period of time lay upon a portion ol the 
plaintiff's land hut that the allegations contained therein 
are a gross exaggeration and. therefore, denied 

<) Defendant denies tin* allegations contained in paia- 

~''lV Answering paragraph eleven, tliis defendant states 
that the onlv (low of water ohstrueted as heretofore stated 
is that caused hv rain or melting snow whirl, lie admits 
would he ohstrueted to a decree and all other allegations 
eontained in the said paragraph are denied. 

11. Defeinlant admits the allegations eontained m paia- 

graph twelve*. . , . 

pj Defendant denies the allegations eontained in paia- 

i:*,. And further answering the said hill, this delendan 
amiin states that he has committed no nnlawlul arts, and 
that he has done nothing except constructed upon his own 
property a roadway which does not in anywise interfere 
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with tin* property of the said plaintiff, except that in the 
time of a heavy rain or melting snow which may occasion a 
slight accumulation of water upon the land of tin* said 
plaintiff. 

Wherefore, The premises considered, this defendant 
prays: 

1. That a decree may he passed hy this Honorable Court, 
dismissing the said cause. 

*J. That a decree mav he passed bv this Honorable 
Court, awarding defendant his costs as well as a 
reasonable* attornev’s fees. 

WILLIAM II. PKALM’K. 

mn'CK L. CASTKKL, 

THOMAS O. KI\(I, 

Attono Jfs for Dcfi )ol<int. 

I h stunt or ( 'olcm iua, >>•: 

William 11. Pearce lirst beiii.u’ duly sworn on his oath 
deposes and says; that he has read the aforeuoiim - answer 
by him subscribed and knows the contents thereof, and that 
the statements contained therein of his own personal knowl¬ 
edge are true*, and those made upon information and belief 
lie believes to be true. 

WILLIAM II. PKAUCK. 

Subscribed and sworn to before me this bth day of March. 
A. !>. 1 <)2b. 

1 Nor\ ia \i. seal. | maVK L. CASTKKL, 

Xotarif Public, I). ( \ 

Mmolufnrii Injunction Ptndente Lite. 

Filed March K>, 1!LV>. 


This cause coming on to be heard upon a rule to show 
cause why the defendant should not be enjoined from con- 
tinuinir to maintain a nuisance and it appearing to the sat is- 
faction of the Court that the said defendant is maintaining 
a nuisance*, it is by the Court this fifteenth day of March, 
A. D., litlMi: 
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10 Adjudged, ordered find decreed, Thai William 11. 

Pearce, defendant herein, he and lie is hereby en¬ 
joined pendente lite from the further maintenance of any 
obstruction or interference with tin* natural How or drain¬ 
age of water from the lands of plaintiff, James H. Scott, 
as described in the* said bill of complaint conditioned upon 
the plaintiff, James K. Scott, giving an undertaking in the 
penal sum of Five Hundred, ($500.00) Hollars, for the pay 
ment of such costs and damages ns may be incurred or suf¬ 
fered bv the said William II. Pearce if he be wrongfully en- 
• • 

joined hereby. 

F. L. SIPHONS. 

,/ Hsticc. 

We consent as to form. 

r A ST K EL & I\TX(i. 

In open (Mart an exception to the fo rejoin if order is 

lierebv not<‘d bv the counsel for the defendant find notice 
• • 

of special appeal to the Court of Appeals to tin* Histrict 
of Columbia is given and supersedeas undertaking in the 
maximum sum of seven hundred and tifty (750) Hollars is 
hereby lixed. 

F. L. SIPHONS, 

Just ire. 

1 1 Memoramhnn on Submission Alter Final Ifearint/. 

Filed May 17, 1H27. 


The bill in equity, in this case, prays for a decree perma¬ 
nently restraining and enjoining the defendant from main¬ 
taining ami continuing the alleged nuisance set forth in the 
bill, and to award damages for injuries done to his prop¬ 
erty bv the acts of tin* defendant in creating and maintain- 
ing t he nuisance. 

The plaintiff and defendant are adjoining owners of lots 
of land in the District of Columbia. The plaintiff occupies, 
as his home, a house standing on his lot. The land of both 
the plaintiff and the defendant slopes in the same direction, 
and surface water originating in rain or melting snow 
flowed, originally, over the property of both parties, until 
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11 found ill! outlet in ;i stream m me* distance away from 
both the properties. 

Ill tile autumn preceding 1 lie tiling of the bill, tin* defend 
ant const ructcd, on bis own land, what the plaintiff describes 
as an embankment, but which, it would appear, is something 
of a roadway, live feet wide and about three feet liivfli, di 
redly aeljoininif the hind of ihe phiintitT. Its lemftli is 
more tluni a hundred feet. The construction of this road 
or embankment resulted in obstructing the Mow of the sur 
face water from the premises of the plaintiIf, and has caused 
and causes the water to be thrown back and collect and 
stand upon the property of the plaintiff. The defendant, 
in his answer, admits that lie did this, but not to the extent 
claimed by the plaintiff, and contends that, in the construc¬ 
tion of the road or embankment on his own property, 

12 he is within his leiral riifhls as firmlv established bv 
tin* Supreme Court in the ease of Walkin' vs. The 

New Mexico and Southern Pacific Railroad Company, Km 
r. S. .VJ2, and by the Court of Appeals in the case of Haiti 
more and Ohio Railroad vs. Thomas, .’17 App. 2.V). I>o1 h 
of these cases were actions at law for damages resulting 
from an overllow upon the land of the plaintiffs of surface 
water caused by alleged wrongful obstructions of the natu¬ 
ral flow of the water by the acts of the defendants. In both 
cases, the Courts held that the plaintiffs had suffered no 
h*ifnl wron.if which would entitle them to recover damaifcs 
from the defendants, and this because the common law rule 
recognized no such leifal, remedial wronif. The doctrine of 
the civil law was, it' not the reverse of the common law rule, 
a decided modification in favor of plaintiffs complainimf, as 
the plaintiffs complained in Ihe two cases mentioned. Mr. 
Justice Robb, delivering the opinion of the Court of Ap 
peals, in the later case, used this lanifiian'e, paife* 27)7: 


“While* tin* writer of this opinion is impressed wi 
justness of the rule of the civil law, he is constrained to 
concur with the other members of the court, that the com¬ 
mon law rule here applies.*' 

Karlier in the opinion, tin* learned Justice* ipiotes from the 
opinion of the Supreme Court in the first of the two eases 
mentioned above. 

The evidence in this ease shows that the* action of the* de i - 
fendant resulted in throwing back upon the land of the de- 
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fondant surface water icsulting from rainfalls or melting 
snow that, hut for the defendant's action, would, as prior 
thereto, have continued its How over the land of both the 
plaintiff and defendant until it reached tin* stream which 
carried it off. 

Id The evidence in this case shows conclusively that 

this embankment or road, when anything like a con¬ 
siderable rainfall takes place or when the snow from a heavy 
snowfall melts, produces, on the plaintiff's land, water 
that, in the cellar of his house reaches, some times, a depth 
of three or four feet over the whole of the cellar, and not 
only that, hut that it not infrequently product's so much 
water on the land of the plaintiff, surrounding his house, 
that he has difficulty in securing ingress to it and egress 
therefrom, ho being compelled to construct a temporary 
entrance above this standing water to the front porch of 
his house in order to get in and out of it. The evidence in 
the cast* also satisfies the Court that the water thus ac¬ 
cumulating in his cellar has seriouslv weakened tin* founda- 
tions of his house, cause dampness throughout, and 
threatens to cause it to give away. Its occupation by the 
plaintiff and his family is a constant source* of apprehension 
from this threatened danger, to say nothing of threatening 
the health of the plaintiff and other members of his family, 
and these facts the Court finds as Idris fnnn I hr vridrnrv in 
this rase. 

The defendant stands upon his claimed legal right to 
create the obstruction to the How of surface* water, which 
he has done, as recognized and applied by the Supreme 
Court and the Court of Appeals in the two cases above- 
men! ioned. 

But, in the opinion of the Court, the case made out by the 
bill and the evidence is that of a private nuisance, which 
should be enjoined. 

In the case of Akers vs. Marsh, 1!) App. 128, a bill in equity 
had been tiled to enjoin the playing of croquet at night by 
the defendants on land which they controlled, situ- 
14 ated across the street and opposite the property of 
the plaintiff, and, while the Court of Appeals re¬ 
versed the action of this Court in granting an injunction, 
in the course of the opinion of the Court, delivered by the 
late Chief Justice A Ivey, he uses this language, page 43: 
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But a court of equity will interfere when the injure 
!j " M ‘ "'r o "K , '" I l s ";' ••"lv.se party will he inepara'- 

l ie. US where the loss of health, the loss of trade, the ,|e. 
st I m ion of the means ol subsistence, or the ruin of pro,,, 
or y must ensue. 2 Sto. Iv,.. See. !«.*,: Barker v. Lake 
supra. And the rule is now established, at 
st I'reponderanee of judicial authority 

"ul. .'-I It the injury is of a nature, so as to 

opeiate as a constantly recurring grievance. the court will 
lestiam it, to avoid a multiplicitv of actions.” 

Tliv four) is of opinio,, that the instant ease eon.es within 
" , . ll " s s,il, «'<l By the Court of Appeals. 

I hi* evidence in this ease is convincing that the plaintiffs 
'""s.e louder stand under the constant Iv re' 

-•um.iy Hleet ol water pourinu into the cellar of the house, 
"> as it has indeed, already destroyed, in effect' 

Mane o ,I", supporting piers of the house, and menaein- 

!!;;: n , 2 l,h iu “ l hv,,s <" "••• „,„i 0,1,,.,- 

Is the common law rule, recognized in com,.aw ae¬ 

ons to .eeover damages. I to a ease such as 

r ' 1 n "‘ i " ,s "•<" '!"• common law right of the 

very j , ’ '' 111 l,lls ,-ils " " 1ms I.. to 

,l,Mlov p.'opcrly of the plaintiff, his home 
m s ands upon Ins own land, and threatens, if it h is not 
<dready unpaired, the health of the plaintiff and the men 
ol Ins household. This, in the .. toftlm," 

is no yet ,he established law. and hence the plaintiff 
!•' is entitled to the relief he seeks 1 

..,, " m vied ^ . .notice, 

I!'., licet lo the judgment herein annomieed. 

I’. L. SID DON’S. 

May 17 , 1 !» 27 . Juxticr. 

I>"), ,■ Mai,-1»,/ lujniirlioii I'rniimmit, 

Filed May 31, 1!»27. 

* * * 

This cause coming on to he heard at this term upon the 
"'.us and test.iv, and having been submitted and 


WILLIAM II. I’KATUT. VS. .TAMl'S K. SCOTT. 


considered bv tin* Court, it is, lliis dlst diiv ot Mav, A. 1). 
15)27, 

Adjudged, ordered and decreed, that the mandatory in¬ 
junction pendente lite, entered in eausc* on tin* loth day ot 
March, A. 1). 15)2(5. he, and the same is hereby made per¬ 
manent. 

It is further adjudged, ordered and decreed, that a li¬ 
ability exists for damages against the defendant and that 
this cause he and hereby is referred to the Auditor to take 
testimony and state the damages the plaintiff has sustained 
by the acts of the defendant complained of in the original 


I »v tin* Court: 


F. L. STDDONX, 

Justice. 


From the aforegoing order in open Court this .‘list day 
of May, 1^27, Defendant notes an appeal to the Court of 
Appeals and the amount of supersedeas undertaking 
HI is hereby fixed at $1,000.00 and cost undertaking at 
$o0.00 cash or $100.00 undertaking. 

f. l. sinnoxs, 

Justice. 

Memorandum. 

June 2d, 1027. Mends for costs on appeal approved and 
undertaking as superseadeas $1,000.00 approved and tiled. 

Assiffitmrnt of Error ou Apjmal. 

Filed ()ctobor 12, 1027. 


1. The Court erred in signing an order of March 7>, 102(5, 
overruling defendant's motion to dismiss bill of complaint. 

2. The Court erred in decreeing pendente lite that de¬ 
fendant be enjoined from the further maintenance of any 
obstruction or interference with the* natural How or drain¬ 
age of water from the lands of tin* plaintiff. 

d. The Court erred in overruling defendant’s motion to 
dismiss made after the plaintiff had concluded taking of 
testimony in his behalf. 
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4. The Court c*rred in signing its decree permanently 
enjoining defendant and decreeing that a liability exists 
for damage's against the defendant. 

BRUCH L. CAST EEL, 
THOMAS O. KING, 

Attorneys for Defendant. 
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Menntrandnm. 


October 12, 11)27.—Statement of evidence (in duplicate) 
filed. 

Desiynation of Record on Appeal, 

Filed October 12, 11)27. 


The Clerk will please transcribe* the following for record 
on appeal in the above cause: 

February ID, 192(5, Original Bill of Complaint. 

March 7>, 192b, Motion of defendant to dismiss. 

March f>, 11)2(5, Order overruling motion to dismiss. 

March D, 192b, Answer to tin* bill of complaint and rule 
to show cause. 

March 17>, lD2b, Order granting injunction pendente lite. 

May 21, 11)27, Final Decree'. 

.1 line 22, 1027, Memo, of approval of understanding on ap¬ 
peal. 

October 12, 1927, Assignment of error on appeal. 

October 12, 1927, This designation. 

BRUCH U. CASTHKL, 
THOMAS O. KING, 

Attorneys for Defendant. 

Memorandum. 

October 22, 1927.—Statement of Hvidence approved and 
filed. 


IS Supreme* Court of the District of Columbia. 

Uxrm> Statks ok Amkkkw, 

District of ( f oln mbia, ss: 

I, Frank H. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the* foregoing pages 
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numbered from 1 to 17, 1>«>tli inclusive, to l>c a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein tiled, copy of which is made part of this 
transcript, in cause No. 4.V2S0 in K.piity, wherein James K. 
Scott is Plaintiff, and William 11. Pearce is Defendant, as 
the same remains upon the tiles and ot record in said ( ouit. 

In testimony whereof. I hereunto subscribe m\ name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 8th day of December, 1027. 

| Seal Supreme Court of the District of Columbia.1 

FRANK I'i. (TNN1NC.1IAM, 

Clerk. 

]<) )n tli ( » Supreme ("null of the District ot ( olumbia. 

Kquity. No. 452SO. 

Jamks K. Scott, IMaintitt, 


William II. IV.awck, Defendant. 

,S7 at cnieitf of l\ t'tJcnce. 

r riiis cause came on to he heard and the plainti 11 intro¬ 
duced evidence in his behalf in substance as follows: 

That plaintiff and defendant are adjoining property own¬ 
ers in a section of the District of ('olumbia known as Ana- 
eostia. The land of both plaintiff and defendant slopes in 
the same direction and surface waters originating in rain 
or melting snow flowed originally over the property of both 
parties until it found an outlet in a stream some distance 
a way from both the properties. In the autumn proceeding 
the filing of the bill, to wit, the autumn of 1025, the defend¬ 
ant constructed on his own land a road-wav approximately 
five (5) feet wide and in places as much as three (“’>) foot 
high, direct I v adjoining the laud ot the plaintill, its length 
is more than one hundred (100) feet. The construction of 
\ his roadwav resulted in obstructing tin* flow ot tin* surface 
wate r from tin* premise's of tin* plaintill and caused the 
water to be thrown back and collect and stand upon the 
property of the plaintiff; that there is not any regular How- 


it; 


WILLIAM II. PEA ISC T VS. .1A AIKS F.. SCOTT. 


ii)i^ : 11 earn w 11 i < * 11 is intertered \v i 111 by this embankment or 
road-way I»i 11 only waters which are occasioned bv rain fall 
or melting snow; that when there is a heavv rain fall or 
when the snow from a heavy snow fall melts considerable 
"atei accumulates upon the premises ol the plaintiff and 
Hows into the cellar of his house. That at times under 
those conditions plaintiff had difliculfy in securinir ingress 
or euress troin his dwelling, lie was compelled to con¬ 
st met a temporary enlranee above the stan< 1 i 1114 * water to the 
front porch of his house in order to net in and out of 
it- that the water thus accumulating in his collar 
has seriously weakened the steps of his house, caused 
dampness throughout and if continued would threaten to 
cause it to nive away; that health of plaintiff and other 
members of his family are threatened by reason thereof and 
that he has suffered and will continue to suffer damages as 
a result of a continued maintenance of the said road-way by 
t he defendant. 

Approved this Oct. ‘Jibid, 1 !>l!7. 

F. L. SIDDOXS, 

'1 ustice, 

- 1 | Fndorsed : | Kijuily. Xo. dolNl). dames F. Scott, 

I laiutill, vs. William II. IVaree, Defendant State¬ 
ment of evidence. Fasted A: l\in<r, Attorneys for Defend¬ 
ant, (’olmnbian I >11 iIdinvT. 

Kndorsed on cover: District of Folumbia Supreme (’onrt. 
Xo. 4<>Sd. William II. I Varce, appellant, vs. dames F. Scott. 
Fourt of Appeals, District of ('olumbia. Filed Dec. 13, 
19-/. Henry W. I Iodides, clerk. 
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OF THE DISTRICT OF COLUMBIA. 


No. 4683. 


WILLIAM H. PEARCE, APPELLANT, 

vs. 

JAMES E. SCOTT, APPELLEE. 


BRIEF ON BEIIALF OF APPELLANT. 


BRUCE L. CASTEEL, 
THOMAS 0. KING, 

Attorneys for Appellant. 


THE LAW REPORTER PRlNTINO COMPANY, WASHINGTON, D. C. 
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OF THE DISTRICT Or COLUMBIA 

No. 4683. 


WILLIAM II. PEARCE, APPELLANT, 


JAMES E. SCOTT, APPELLEE. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of Facts. 


The facts in this case briefly are as follows: That 
appellant and appellee are adjoining property owners 
in a suburb of Washington, known as Anacostia, and 
that in the autumn of lt)25 the appellant constructed 
on his own land a roadway leading to improvements 
in the rear of his property and that in the construction 
of the said roadway which was of a length of approxi¬ 
mately one hundred feet, he elevated it in places as 
much as three feet above the natural surface of the 


ground; that as a result of so doing, in times of heavy 
rains and melting snows it caused an accumulation 
of water upon the land of appellee; that thereafter the 
appellee filed a bill of complaint, setting forth these 
facts and praying mandatory injunction against ap¬ 
pellant, alleging that the said roadway constituted a 
nuisance. To this bill appellant filed a motion to 
dismiss (Record, page 5), the grounds of which motion 
were that the bill of complaint did not state a cause of 

10S3- e—1 


action maintainable under the law of the District of 
Columbia. This motion was overruled and exception 
noted by appellant and after hearing upon appellee’s 
rule to show cause tin* court below signed an order 
entitled “Mandatory Injunction Pendente Lite” (Record 
page S), enjoining appellant pendente lite from the 
further maintenance of any obstruction or interference 
with the natural flow or drainage of water from the 
lands of the appellee. To this order appellant noted 
an exception. Thereafter tin* said cause came on for 
final hearing and after the introduction of testimony 
in behalf of the appellee as is more definitely set forth 
in the statement of evidence (Record, page 15), ap¬ 
pellant renewed his motion to dismiss, which motion 
was overruled. Whereupon both parties rested and 
the learned justice below signed a decree entitled 
“Decree Making Injunction Permanent, etc.,” (Record, 
page 12), adjudging, ordering and decreeing that the 
mandatory injunction pendente lite entered in the 
cause on the fifteenth day of March, A. I). lt)2(>, lie, 
and same is hereby made permanent. From the 
aforegoing order appellant noted an appeal to this 
honorable court and has pursuant to such appeal, duly 
brought this cause up for determination by your honors. 


ARGIAICNT, 

There are four alleged errors committed by the 
trial justice below of which appellant complains (Record, 
page 13), however, all four of the said alleged errors 
affect only one proposition of law, which proposition 
is as follows: 

Did appellant have a right under the law of the 
District of Columbia to build a roadway which consti¬ 
tuted an embankment upon his own property and 
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for his own use, even though the construction of said 
roadway caused waters occasioned by heavy rains 
and melting snows to accumulate upon the lands of 
appellee? This question we submit has been affirma¬ 
tively answered in the District of Columbia by the 
decisions, first of the United States Supreme Court 
in the case of Walker vs. New Mexico and Southern 
Pacific Railroad Company, 105 V. S., 593, and by this 
honorable court in the case of Baltimore and Ohio 
Railroad Company vs. Thomas, 37 Appeals, D. C., 255. 
It is our opinion that there is not the slightest substantive 
difference in the facts in the case at bar and that of the 
Baltimore and Ohio Railroad Company vs. Thomas, 
as aforesaid, the only difference being the form of 
action, that of the Baltimore and Ohio Railroad Com¬ 
pany vs. Thomas being a suit at law and the one at 
bar an equity proceeding. However, it is elementary 
or text-book law that equity follows the law. 

Therefore, we do not feel it incumbent upon us to 
cite authorities to this honorable court upon so ele¬ 
mentary a proposition and respectfully submit that 
the decree of the learned justice below in this cause 
should be reversed and the cause remanded for further 
proceedings in accordance therewith. 

BRUCE L. CASTEEL, 

THOMAS O. KING, 

Attorneys for Appellant. 
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05 THE DISTRICT OF COLUMBIA. 


No. 4683. 


WILLIAM H. PEARCE, APPELLANT, 


vs. 


JAMES E. SCOTT, APPELLEE. 


BRIEF ON BEHALF OF APPELLEE. 


Statement of Facts. 

The facts as set forth in the brief of appellant are not 
sufficiently full and complete for review. 

The appellee and appellant are adjoining owners of 
lots in the sub-division of “Barry Farm” in the District 
of Columbia. The appellee occupies as his home a 
frame house, with cellar, located on his lot. The 
land of both the appellee and the appellant has a frontage 
on Pomeroy Road, the principal thoroughfare, and runs 
back in a southerly direction, for approximately three 
hundred feet, with a very decided drop from Pomeroy 
Road, through a small valley for a distance of approxi¬ 
mately one hundred feet, with an incline at the lower 
end running up to about the same level as the frontage 
on Pomeroy Road. At about midway of the land of 
the appellant, or in the center of the valley, the land 
of the appellee begins, and borders the land of the 
appellant in a southerly direction for a distance of 
approximately 100 feet, on the upper or easterly side 
thereof. Appellee’s home faces the broad side of the 
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land of the appellant, and the land of the appellee and 
the appellant is divided by a wire fence constructed 
on the party line. 

The land of the appellee and the appellant slopes in 

the same direction, and large volumes of surface water 

resulting from heavy rainfalls or melting snow from 

upper lands covering a wide area for a distance of 

approximately four hundred feet above the appellee's 

property flowed originally, first over the property of 

the appellee and then over the property of the appellant 

until it formed a stream some distance below the 

properties of both parties and emptied finally through a 

large stream into the Anacostia River. Leading from 

Pomeroy Road to the property of the appellee is a 

private roadway over which the appellee has always 

heretofore, and continues now to reach his home without 

difficulty. This roadwav on the same side of the 
« * 

party line as the land of the appellee was originally 
on the same general slope with the land of the appellant. 

On or about September, ltrjo, appellant constructed 
an embankment on his land, along the party line 
between his property and that of the appellee, for a 
distance of approximately one hundred feet, and 
directly in front of tin* premises of the appellee, about 
three feet high and five feet wide. 

Appellee fearing the consequences of the act of the 
appellant appealed to the appellant to discontinue 
the construction and protested its continuance after it 
was completed: appellee pointed out to appellant the 
injustice of his acts, th° almost certain injury to the 
health of himself and family, and damage to his property, 
but appellant refused to furnish appellee any relief. 

That following the action of the appellant, and in 
consequence of the construction of the embankment 
referred to, the first heavy rainfall resulted in the 
obstruction of the flow of the surface water in its natural 
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course and caused it to collect around the home of the 
appellee to such a depth that appellee was compelled 
to construct a temporary walkway from the upper land 
to his front porch in order to pet in and out of his house, 
and filled the cellar under his home to a depth of ap¬ 
proximately four feet. That the conditions above 
described continued after each heavv rainfall or heavy 
snow, and the water remained in and about the premises 
of the appellee on each such occasion for a period of 
three or four days until it receded bv being absorbed 
in the earth; the embankment herein referred to acting 
as a complete dam or barrier. 

The appellee suffered from the conditions recited 
herein from the date of the construction of the em¬ 
bankment until furnished relief through the decree of 
the Supreme Court of the District of Columbia entered 
on May 21, 1927. 

In the absence of such relief as afforded by the 
court below the appellee would long since have been 
compelled to abandon his home or to continue the 
occupancy thereof to the injury to the health of himself 
and family. 

The constant flooding of the cellar, the water re¬ 
maining therein for three of four days, and the creation 

of a lake around the home of the appellee has resulted 
in the damage to the walls of the structure throughout, 
and the settling of the piers and walls of the foundation. 
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ARGLJIKNT. 


The clear fact of the rights of the appellee and the 
wrongful act of the appellant which are necessary to 
quicken into action the powers of a court of equity 
are plainly set forth in the original petition (see Rec., 

p. 2). 

Appellant’s acts created a private nuisance, the 
conditions of which were such as to materially interfere 
with the ordinary comfort of human existence, injurious 
to the health of the appellee and his family, and rendered 
the enjoyment of life and his property uncomfortable 
and extremely hazardous. 

The theory of the appellee's case is to restrain the 
continuance of a private nuisance through a court 
of equity which would be far more effective than a suit 
at law, and if a legal right exists, it would not be as prac¬ 
tical and as efficient to the ends of justice and to its 
prompt administration as the remedy in equity. 

An excellent summary of the rules regulating the 
relief afforded by equity in cases of private nuisance 
will be found in the opinion of Mr. .Justice Swayne in 
Parker rs. Winnipisogee Lake Cotton and Woolen Com¬ 
pany, 2 Black, 545. Quoting from that opinion at 
page 551, Mr. Justice Swayne says: 


“A Court of Equity will interfere where the 
injury or the wrongful act of the adverse party 
will be irreparable, as where the loss of health, 
the loss of trade, and destruction of the means of 
subsistence, or the ruin of the property must 
ensue.” 2 Swanst.. 335; 10 Vesey, 342; 2 
Yer., 040; 2 Pro. C. ('., 04; 10 Vesey, 103; 0 
Page, S3; Wat. Eden., 050. 

“It will also give its aid to prevent oppressive 
and interminable litigation, or a multiplicity of 
suits, or where the injury is of such a nature 
that it can not be adequately compensated by 
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damages at law, or is such, as from its continu¬ 
ance or permanent mischief, might occasion a 
constantly recurring grievance, which can not 
he prevented otherwise than by injunction.” 
Mitf. Eq. PI. by Jeremv, 144, 145; Jer. Eq., 300; 
Dick, 165; 10 Yes., 342;6 J. C. R., 40; 0 Page, S3. 


The two cases cited in the appellant’s brief (see p. 3), 
were actions at law for damages, but in the case of the 
Baltimore & Ohio Railroad Company vs. Thomas, 
37 D. C. Appeals, this court, in commenting on the 
opinion of the United States Supreme Court in Walker 
rs. New Mexico and Southern Pacific Railroad Com¬ 
pany, speaking through Mr. Justice Robb, used this 
pertinent language on page 257: 


“The court was careful to intimate that it 
may be necessary to modify the rule in cases 
involving a hilly region, where from the natural 
formation of the surface of the ground, much 
water, in times of excessive rains or hcavv 
snows, are forced to seek a channel through 
gorges or narrow valleys.” 


The testimony showed at the hearing of this case in 
the court below, that the adjoining properties of the 
appellant and that of the appellee are located in a 
hilly region and that from the natural formation of the 
surface of the ground the water from heavy rainfalls 
and from melting snow naturally flowed to the lower 
levels and over the land of the appellee and that of the 
appellant. 

The substantive maxim that: “Equity will not 
suffer a wrong to be without a remedy,” we think 
applies in this case, which means that whenever a legal 
right has been infringed, equity will provide a remedy if 
there is none at law. 

Applying the language of this court in a recent case, 
speaking through Mr. Chief Justice Martin, in Bis- 
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cay no Trust Company rs. American Security and 
Trust Company, 55 Wash. Law Reporter, 522; 57 
D. C. Appeal, — it is stated that — 

“It is a general rule that a court of equity 
which has obtained jurisdiction of a controversy 
for any purpose, will retain such jurisdiction for 
the purpose of administering complete relief 
particularly with respect to the enforcement of 
its own decrees." 

We respectfully submit that the court below, after 
hearing the testimony of the witnesses, did not err in 
granting the injunction, restraining the appellant from 
the continuance of a nuisance, which had created an 
unbearable condition, and that the decree should be 
affirmed. 

W. II. LEWIS, 

CHAS.H. HKMANS, 

A ttorneys for A ppcllcc . 
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